During the course of the testimony reference was made
exhibits that had been received in evidence in Dockets
: WEST 82-131-R and WEST 82-170 which involved the same
rties in the same mine.  (My decision of June 16, 1983 is
ported at 5 PMSHRC 1146).  Applicant's exhibit 1, is a top
ew of the pit area where the slump occurred.  The station
rkers - 14 through 20 - are on the highwall side of the
t, but the slump involved herein was on the spoil bank
ross the pit from the area between station 16 and station

Applicant's exhibit 2 is a cross-section of a typical
rtion of the pit and it shows the catch pit and how a
pical slump would fall into the catch pit.

It is obvious that a slump is not some rare and
expected occurrence_2/ They occur often and the catch pit

designed to contain the material.  When material overflows
om the catch pit, a hazard could be created if there were
miner in the area to be injured.  The question I have to
cide however, is whether a condition which was not
zardous when found and cleaned up must nevertheless be
corded in the pre-shift examination book.  MSHA argues
at it needs such information to assist it in 'reviewing the
ound control plan.  It might well be that MSHA does need
formation as to which slumps overflow the catch basin, but

my opinion the regulation involved in this case does not
quire that it be recorded.  The requirement is that the
rtified person, after making his examination must record

the book "the nature and location of any hazardous condition
und to be present at the mine" (emphasis added) . I interpret
at to mean that the condition which must be reported, must

hazardous at the time it is found.  Unlike a roof fall,
ich may create further hazards, a slump removes the instability

the spoil pile and eliminates the hazard.  In the instant
se the hazard had been eliminated before the pre-shift
amination while no one was in the pit area,  I find that
e regulation in question does not require that a slump
ich occurred between shifts be recorded in the examination
ok.

The citation is VACATED and the case is DISMISSED.

Charles C. Moore, Jr.
Administrative Law Judge

The company's hearsay objections are rejected because
>t only did Inspector Horbatko corroborate the hearsay
r visual inspection of the site, but Mr. Isenbager
irnished an eye-witness report of the existence of the
iport.previously been stationed.
